August 9, 1885.

Nr. Charles P. Mullen,
ftute Lanc Cemmlssiovner,
ftate hlldm'

Phoenix, Arizon..

pesr Mr. Hullent

You have traasmitted three letters from Mr. L. D. Horgen,
iAttorney at Law, of John Page # Com any, land attorngys. In
these ee letters Wr. Mor eslls to your attention three
cases which have been mppes from the ftate Land Lepartment
tc the fujericr Courts of the several counties in which the lands
in question are locuted, These three cases on appeal, as stated
in Nr. Morgan's letters, are as follows:

Hosea Lee, Appellant ¥g. Three uzkn fi‘;tuo Company,
ppellies
Koy M. Upencer, Appellant ys. Three l.uMa Cattle Compeny,

Appellee
Guy Perry, Appellsnt, yg. Howell Hamaing, ippellee.

As stated in My. Horgam's letters, motiowns of appeal of
the asb ve entitled ecuses were serveld u on Join H. Page & Com way,
as attorneys for the abuve nsamed sppellees. Your records show
that these notices of appeal were served on the Utute Land lLe-
ssgmt within the time prescribed by fection 2966, ". C. a.

After setting up these facts, Hr. Morgan further states
that no notlices appsal were filed with the cle k of the court
of the seweral sucerior courts at the tiwe such sppesl was taken,
and has enclosed certificates from the several clerks of the
court, showing that no notlce of appesl has Leen served om sald
courts t date. Nr, Horgan, requests that you lssue lesses o
the above named appellees, for the recson that motices of sppeal
were not served upon the severel elerks of the su erior court,
stating that such notices of appeal 1s required by our statutes,
and that Cailure to file such notice, falls to confer Jurlsdietion
on the seversl superior courts te review the [indings of the tate
Land Department. Im sapport of his contention, Mr. Horgsn hes
submitted abundance of suthority. However, we leel thuat Hr. Horgan
has iacorrectly imterpreted the law, and that the suthorities he
eites apply only to giving notice of appeal to the siverse party
and to the court from which the sppesl L2 taken, and not the giving
of such notice to the sppellate court.
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4 study of the statutory provisl ns regarding appesals will
amply clarifly the satter.

fection £9€€ ''. C. 4. 1928, provides:

"An applicent t- lease stuate land may sppeal from s
docision of the commissioner to the department, and
from the department to the su eriur court of the county
in which the land 1s situated. The party sppealing

¥ £

- wealy days from t
(Unlersecring ours)

This section not preseoribing the munner of taking an appesl
from the stats land cepartmsnt to the swu erior court, the ruls
stated in Gection 2602, 1. (. 4, 1988, applies, in 30 far &s the
law relating to prosecuting an sppeal from the Justice Court is
not inconistent with the law governing procecdings before the
land departeent. (lavie vs. Campbell, #4 Ariz. 77). ‘fection
S698, guura, providess

*"Thenever the right of appeal to the swperior court, froa
an officer, bourd or comalssicon iz granted and the manner
of taking such Qtpoal and the procedure theveon is not
preseribed, the lews relating to the tuking of sppecls
from courts of !ultiuoa of the peace shall apply insofar
as conformable. .

The sanner of taking an appesl from o judgment of & Justice
of the peacs is prescribed in Fectlone 4204, 4205 wunc 420€, k. C. Ai.
1928, as ollowss

Wﬁl "I party appecling shall give notice thereofl
vourt at the time the Jjudgment iz rendered, er by

serving & sritten notice thersof upon th. eiverse party,
within five duys the: eafter, and shall within ten days from
the dute of the judgment, flile with the jusiice a bond to
be upproved by the Justice, in double the amount of the
Judgment, peyable to the appellee, conditioned that the
appcllun‘ shall progecute his uppecl to effeet, and shall
satisly the imt which may be renderwd agalnst him on
such appeal. ;

Ws *hen an appeal has been tuken the justice shall
make a certified copy of all sntries made on his doeket in

the action and trensmit the some, together vwith o certified
copy of the bill of costs and the originel papers in the setion

to the elerk of the swoerior court.®

‘ The copy of the docket entrier ani other papers
[ ansmitted to the clerk of the superior court within
ten days sfter the filing of the bond om appeal.”
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In pasging upon the applicability of the procedure in apjesling
from jJustices of pesce to appesls from Lhe ftate Land Department,
our fu:reme Court in the case of Lavis vs. (ampbell, supra, helds

"we zee No Lpsursmountable Cifflculty in applyling the
statutory rule for appesle frow eourte of Justices of the
pesce to appesls from the land Jepartment. Lecause the
exnct steps preseribed In taking on appesl from courts of
justices of the pesce, snc the procedure theicon, cennot be
followed in an appeal from the land departsent to the
gaserior court 1s mo resson why such procedurs asy not Le
sdopted in #o far &2 it 1o not inconsistent =ith the law
governing proceedings before the land depariment. For
instance, the fact that en appeal from a Justice court

is perfected by giving notice thereos im open court, or
written notice within five days after the renditlon of

the Jud t, anc within ten days the eafter flling an
appeul , vhereas under the Laad Code, ar azended,

the notice of uppesl may be tacen any time w»ithin twenty
days from the rendition of the deeision by the commissloner
or the land department, dues not meke the procedure, under
the latter set, indefinite or uacertain. The Justice of
the peace is required tu meke out & true snd correel copy
of all the entries made in his decket in the couse, and
certify thereto officially, and trenssit the same, together
with & certified copy of the bill of costs and origlnmal
papers in the cecuse, to the clerik of the su,erior court,

=

ﬂIEFﬂ!TT!T‘IiWIl!1!111!.!ﬂzggﬂﬂll!‘ﬁﬂlwﬂﬂlﬂﬁllﬂ!! i

lee. FiFda"

Prom & reading of the above (ucted seetl ne it 1s most
appurent that the mandatory provisions regarding noticer of appeal
‘apply only to the serving of notice of appesl to board, commission
or justice of peace from whose declsion the sppesl 1is belng tacen,
and to the sdverse party. WNe provielon is found requiring that
notice of appesl must be given to the appellste court. I is
soparent, from & reading of fections 4004, 4208 and 4£06, jnmqyl,
tugether, that the first notiee an appellete court ie givem oOF &
pending & peal, ix vhen the transeript of the proceedings i filed
in the offiece of the clerk of the su erior court by the iaferlor
board, commission or tribunsl.

The lest sentence of fection %¥96€, guyre, provider as follows:
ngdgedsfTherealter puch proceedings shull be had in
the sucerlor court £ & alg@~

ment.® (Underscoring ours

Sections 206E and 5963, . C. &. 1988, regarding apoesls from
an appralsement, provide:s
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g on o 98 wisddd Imaes {ately upon tuce service of sueh

notice, the comamissicner shall prepers o transcript con-

taining the names of the ap ralsers, the repurt and return

made by them, all proceedings had In the matter and notice of

appesl, together with evidence of rervice thereol, and Lrang-
3¢ _fase Lo . Cle £ the oro er superlior co.r

At "

T

Wl "taid appesl shell be set for trial and neurd
& ‘esrliest precticsble date by the court, without a
Jury. #if#die"

A review of the stutute: an¢ decisions juoted leads oaly to
the final conclusion that notice of appesl does Aot huve to e
fi{led with the Clerk of the im erior Court &t the time an appeal
1s taken from the {(tute Land Uepartusnt. It 1s evicent frum &
reading of the st.tutory provisiong, and cazes c¢ited by Mr. Holgen
that the surerior court of & county, as the apyellate court, does
not receive sny notice of un appesl from the Jtate Lanc _epartament

the transeript of the proceedings ls Clled with the clerk

of that court by the stute lund comsissioner.

For the reasons and aanthoriiier clted it {5 the opinlon of
the ittorney Generzl thst Hr. dorgan's request thet you lmmeciutely
tssue leases to his cllient, for resson of an inperfected appeal,
be denied, und that you lorthwith transmit to the clerks of the
pespective ruperior courts, your transeript as reculred by law.

Very truly yours,

JOHN L. SULLIVAR
attorney General

5y

TLHER C. COKER
ssristant Attorney General.



